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I.
Introduction

A.
Nature of the Manual

1.
This instruction Manual is a practical guide to implementation without any legally binding character.  Nothing in this Instruction Manual should be construed as an agreement between the Parties regarding the interpretation of the protocol or the application of its provisions.

B.
History of the Protocol

2.
Article 12 of the Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal (the “Convention”) provides that “the Parties shall co-operate with a view to adopting, as soon as practicable, a protocol setting out appropriate rules and procedures in the field of liability and compensation for damage resulting from the transboundary movement and disposal of hazardous wastes and other wastes”. 

3.
The Conference of Plenipotentiaries that adopted the Convention, held in March 1989, established a working group to develop elements that might be included in a Protocol on Liability and Compensation.
  The first meeting of the Conference of the Parties to the Convention, held in December 1992, decided to establish an ad hoc working group to consider and develop a draft Protocol on Liability.
 In 1993, on the basis of the work produced by the working group, the Protocol negotiations began. On 10 December 1999, the Basel Protocol on Liability and Compensation for Damage resulting from Transboundary Movements of Hazardous Wastes and their Disposal (the “Protocol”) was adopted by the fifth meeting of the Conference of the Parties. 

4.
The Protocol is intended to respond to the concerns of developing countries about the lack of funds and technologies for coping with illegal dumping or accidental spills and its objective is to provide for a comprehensive regime for liability as well as adequate and prompt compensation for damage resulting from the transboundary movement of hazardous wastes and other wastes, including incidents occurring during illegal traffic in those wastes.

C.
Key elements of the Protocol 

5.
The Protocol applies to damage due to an incident occurring during a transboundary movement of hazardous wastes and other wastes and their disposal, including illegal traffic, from the point where the wastes are loaded on the means of transport in an area under the national jurisdiction of a State of export until the time at which the notification of the completion of disposal of the wastes has occurred.

6.
The exporter of waste is strictly liable for damage until the disposer has taken possession of the waste. Thereafter the disposer is strictly liable for damage. 

7.
A claim made pursuant to the Protocol must be brought within ten years from the date of the incident, or within five years from the date the claimant knew or ought reasonably to have known of the damage, provided that this is no more than ten years from the date of the incident.

8.
Those who are strictly liable under the Protocol, i.e. exporters and disposers, have to establish insurance, bonds or other financial guarantees covering their liability.

D.
Translating the Protocol into domestic law

9.
The content of the Protocol will be applied by and enforced in domestic courts. Thus, it is essential that States fulfil their obligation, which is expressly provided in Article 10(1) of the Protocol, to make the necessary provision in their domestic legislative, regulatory and administrative regimes to implement the Protocol. 

10.
The way in which this provision is made will depend on the legal system of each State and, in particular, on the national law regulating the execution of international agreements, i.e. whether a dualist or monist system applies. 

11.
In a “monist” system, treaties may, without legislation, become part of domestic law once they have been concluded in accordance with the constitution and have entered into force for the State concerned.  When legislation is not required, such treaties are described as “self-executing”.  However, national constitutions may also require additional features for the execution of treaties such as approval of the parliament, publication in the official gazette, etc. Furthermore, depending on their nature and purpose, some treaties may require the promulgation of laws to be applied by national courts.  According to the monist tradition, a self-executing treaty may override any inconsistent existing domestic legislation and, in some States, such a treaty may also override future laws that are inconsistent. However, where parliament is supreme, later legislation can override a self-executing treaty.  Accordingly, under a “monist” approach, once the constitutional requirements have been met and it has entered into force for the State concerned, only very few (if any) of the Protocol’s provisions may require additional regulatory measures to be executed by domestic courts.

12.
In a “dualist” system, the rights and obligations created by treaties have no effect in domestic law unless legislation is promulgated to give effect to them; ratification of a treaty is insufficient to give the treaty provisions effect in domestic law.  When the legislation is in force, the rights and obligations contained in the treaty are incorporated into domestic law and are enforceable in the domestic courts. By the dualist tradition, the provisions of treaties, as contained in the implementing legislation, will have the same status as other domestic law provisions and can be amended or repealed by later legislation.  Accordingly, where the dualist theory applies, all the provisions contained in the Protocol will need to be incorporated into the domestic law in order to be applied by domestic courts.  

13.
In most countries, guidance in respect of the relevant applicable rules can be obtained from the Ministry of Justice or the Ministry of Foreign Affairs.

II.
Article by Article review of the provisions of the Protocol

14.
This chapter explains the provisions of the operative part of the Protocol. It also identifies the provisions that raise special issues for consideration. However, it will be for each Party to determine whether there is need for specific action to be taken to give effect to the provisions, whether adequate provisions already exist in the relevant domestic law or whether, in accordance with its domestic legal tradition, the Protocol or any of its articles is/are self-executing and can be applied directly by the judiciary.  

15.
The chapter does not include any commentary on the final clauses (Articles 24 to 33), as these are standard final treaty clauses and do not relate to the implementation of the Protocol at the domestic level.

Article 1:  Objective

(a)
Text of article

The objective of the Protocol is to provide for a comprehensive regime for liability and for adequate and prompt compensation for damage resulting from the transboundary movement of hazardous wastes and other wastes and their disposal including illegal traffic in those wastes.

(b)
Are there special issues to be considered for implementation? 

No.

Article 2:  Definitions

(a)
Text of article

1.
The definitions of terms contained in the Convention apply to the Protocol, unless expressly provided otherwise in the Protocol.

2.
For the purposes of the Protocol:

(a)
“The Convention” means the Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal;

(b)
“Hazardous wastes and other wastes” means hazardous wastes and other wastes within the meaning of Article 1 of the Convention;

(c)
“Damage” means:

(i)
Loss of life or personal injury;

(ii)
Loss of or damage to property other than property held by the person liable in accordance with the present Protocol;

(iii)
Loss of income directly deriving from an economic interest in any use of the environment, incurred as a result of impairment of the environment, taking into account savings and costs;

(iv)
The costs of measures of reinstatement of the impaired environment, limited to the costs of measures actually taken or to be undertaken; and

(v)
The costs of preventive measures, including any loss or damage caused by such measures, to the extent that the damage arises out of or results from hazardous properties of the wastes involved in the transboundary movement and disposal of hazardous wastes and other wastes subject to the Convention;

(d)
“Measures of reinstatement” means any reasonable measures aiming to assess, reinstate or restore damaged or destroyed components of the environment. Domestic law may indicate who will be entitled to take such measures;

(e)
“Preventive measures” means any reasonable measures taken by any person in response to an incident, to prevent, minimize, or mitigate loss or damage, or to effect environmental clean-up;

(f)
“Contracting Party” means a Party to the Protocol;

(g)
“Protocol” means the present Protocol;

(h)
“Incident” means any occurrence, or series of occurrences having the same origin that causes damage or creates a grave and imminent threat of causing damage;

(i)
“Regional economic integration organization” means an organization constituted by sovereign States to which its member States have transferred competence in respect of matters governed by the Protocol and which has been duly authorized, in accordance with its internal procedures, to sign, ratify, accept, approve, formally confirm or accede to it;

(j)
“Unit of account” means the Special Drawing Right as defined by the International Monetary Fund.

(b)
Are there special issues to be considered for implementation? 

Parties must ensure that the definitions included in Article 2 of the Protocol are taken into account and applied by the national courts when interpreting the provisions of the Protocol, or are transposed into the relevant domestic implementing legislation, the provisions of which will be applied by the national courts. 

(c)
Other information

The definition of “incident” includes all events that may result in damage and, therefore, will also cover damage caused by normal operations during a transboundary movement. It is, therefore, broader than “accident”, which would be limited to unexpected and unintentional events.

Current rates for the Special Drawing Right may be found at www.imf.org/external/np/exr/facts/sdr.htm. 

(d)
Examples:

Article 2 (2) (c) (i): Hazardous wastes carried in a truck from country A to country B are discharged on the highway as a result of a traffic accident.  The fumes from the wastes poison the persons present at the scene of the accident. The persons present at the accident, thus, suffer personal injury within the scope of the Protocol.

Article 2 (2) (c) (ii): Corrosive wastes are packaged in containers that are inappropriate for this type of wastes. The containers are loaded on to a lorry and there is leakage during the transboundary movement, resulting in damage to the truck.  The damage to the truck as a result of the leakage of corrosive substances represents a loss of, or damage to, property under the Protocol.

Article 2 (2) (c) (iii): A lorry carrying hazardous wastes overturns close to a restaurant that specialises in catering for weekend visitors in a tourist region known for its scenic beauty and clean air. No guests will dine at the restaurant because of a bad smell given off by the wastes. The restaurant itself has not been physically damaged by the incident, nor have any guests fallen ill because of the wastes or the bad smell. Nevertheless, the owner or operator of the restaurant suffered a loss of income directly deriving from the economic interest in the use of the environment incurred as a result of impairment of the environment within the scope of the Protocol.

Article 2 (2) (c) (iv) and (2) (d): During a transboundary movement of obsolete pesticides, a spillage of the wastes results in the destruction of wild plants. The costs of growing new plants in the affected area represent reasonable measures aiming to reinstate or restore damaged or destroyed components of the environment. A spill of waste during the unloading of a ship causes the killing of fish in a river.  A study to determine whether the introduction of new fish of the same species would restore or reinstate the damaged river environment, represents a reasonable measure aiming to assess, reinstate or restore damaged or destroyed components of the environment within the scope of the Protocol. 

Article 2 (2) (c) (v) and (2) (e): During a transboundary movement, hazardous wastes are dumped in a river illegally.  The waste threatens to contaminate the fresh water supply of a village. The measures taken to remove the waste out of the river are reasonable measures taken in response to an incident, to prevent, minimize, or mitigate loss or damage, or to effect environmental clean-up under the terms of the Protocol.   

Article 2 (2) (h): Examples of incidents due to accidental and non-accidental events are: The unloading of hazardous wastes from a ship causes the accidental pollution of a river because a part of the shipment fell in the river. A truck is damaged due to the leakage of corrosive wastes transported into containers that are inappropriate for this type of wastes. Fish are killed due to deliberate illegal dumping of wastes during a transboundary movement.
Article 3:  Scope of application

(a)
Text of article

1.
The Protocol shall apply to damage due to an incident occurring during a transboundary movement of hazardous wastes and other wastes and their disposal, including illegal traffic, from the point where the wastes are loaded on the means of transport in an area under the national jurisdiction of a State of export. Any Contracting Party may by way of notification to the Depositary exclude the application of the Protocol, in respect of all transboundary movements for which it is the State of export, for such incidents which occur in an area under its national jurisdiction, as regards damage in its area of national jurisdiction. The Secretariat shall inform all Contracting Parties of notifications received in accordance with this Article.

2.
The Protocol shall apply:


(a)
In relation to movements destined for one of the operations specified in Annex IV to the Convention other than D13, D14, D15, R12 or R13, until the time at which the notification of completion of disposal pursuant to Article 6, paragraph 9, of the Convention has occurred, or, where such notification has not been made, completion of disposal has occurred; and


(b)
In relation to movements destined for the operations specified in D13, D14, D15, R12 or R13 of Annex IV to the Convention, until completion of the subsequent disposal operation specified in D1 to D12 and R1 to R11 of Annex IV to the Convention.

3.
(a)
The Protocol shall apply only to damage suffered in an area under the national jurisdiction of a Contracting Party arising from an incident as referred to in paragraph 1;


(b)
When the State of import, but not the State of export, is a Contracting Party, the Protocol shall apply only with respect to damage arising from an incident as referred to in paragraph 1 which takes place after the moment at which the disposer has taken possession of the hazardous wastes and other wastes. When the State of export, but not the State of import, is a Contracting Party, the Protocol shall apply only with respect to damage arising from an incident as referred to in paragraph 1 which takes place prior to the moment at which the disposer takes possession of the hazardous wastes and other wastes. When neither the State of export nor the State of import is a Contracting Party, the Protocol shall not apply;


(c)
Notwithstanding subparagraph (a), the Protocol shall also apply to the damages specified in Article 2, subparagraphs 2 (c) (i), (ii) and (v), of the Protocol occurring in areas beyond any national jurisdiction;


(d)
Notwithstanding subparagraph (a), the Protocol shall, in relation to rights under the Protocol, also apply to damages suffered in an area under the national jurisdiction of a State of transit which is not a Contracting Party provided that such State appears in Annex A and has acceded to a multilateral or regional agreement concerning transboundary movements of hazardous waste which is in force. Subparagraph (b) will apply mutatis mutandis.

4.
Notwithstanding paragraph 1, in case of re-importation under Article 8 or Article 9, subparagraph 2 (a), and Article 9, paragraph 4, of the Convention, the provisions of the Protocol shall apply until the hazardous wastes and other wastes reach the original State of export.

5.
Nothing in the Protocol shall affect in any way the sovereignty of States over their territorial seas and their jurisdiction and the right in their respective exclusive economic zones and continental shelves in accordance with international law.

6.
Notwithstanding paragraph 1 and subject to paragraph 2 of this Article:


(a)
The Protocol shall not apply to damage that has arisen from a transboundary movement of hazardous wastes and other wastes that has commenced before the entry into force of the Protocol for the Contracting Party concerned;


(b)
The Protocol shall apply to damage resulting from an incident occurring during a transboundary movement of wastes falling under Article 1, subparagraph 1 (b), of the Convention only if those wastes have been notified in accordance with Article 3 of the Convention by the State of export or import, or both, and the damage arises in an area under the national jurisdiction of a State, including a State of transit, that has defined or considers those wastes as hazardous provided that the requirements of Article 3 of the Convention have been met. In this case strict liability shall be channelled in accordance with Article 4 of the Protocol.

7.
(a)
The Protocol shall not apply to damage due to an incident occurring during a transboundary movement of hazardous wastes and other wastes and their disposal pursuant to a bilateral, multilateral or regional agreement or arrangement concluded and notified in accordance with Article 11 of the Convention if:

(i)
The damage occurred in an area under the national jurisdiction of any of the Parties to the agreement or arrangement;

(ii)
There exists a liability and compensation regime, which is in force and is applicable to the damage resulting from such a transboundary movement or disposal provided it fully meets, or exceeds the objective of the Protocol by providing a high level of protection to persons who have suffered damage;

(iii)
The Party to the Article 11 agreement or arrangement in which the damage has occurred has previously notified the Depositary of the non-application of the Protocol to any damage occurring in an area under its national jurisdiction due to an incident resulting from movements or disposals referred to in this subparagraph; and

(iv)
The Parties to the Article 11 agreement or arrangement have not declared that the Protocol shall be applicable;


(b)
In order to promote transparency, a Contracting Party that has notified the Depositary of the non-application of the Protocol shall notify the Secretariat of the applicable liability and compensation regime referred to in subparagraph (a) (ii) and include a description of the regime. The Secretariat shall submit to the Meeting of the Parties, on a regular basis, summary reports on the notifications received;


(c)
After a notification pursuant to subparagraph (a) (iii) is made, actions for compensation for damage to which subparagraph (a) (i) applies may not be made under the Protocol.

8.
The exclusion set out in paragraph 7 of this Article shall neither affect any of the rights or obligations under the Protocol of a Contracting Party which is not party to the agreement or arrangement mentioned above, nor shall it affect rights of States of transit which are not Contracting Parties.

9.
Article 3, paragraph 2, shall not affect the application of Article 16 to all Contracting Parties.

(b)
Are there special issues to be considered for implementation?

In jurisdictions where the treaty, or this section of it, is not regarded as self-executing, Parties must ensure that domestic law provides the same scope of application as that set out in the Article.  In all jurisdictions, the authorities responsible for the day-to-day implementation of the Protocol, or the relevant domestic implementing legislation, such as the police, investigators, prosecutors and judges, should be informed of its application and receive relevant training on its application and enforcement. 

Article 3 (1): Where a Party wants to exclude the application of the Protocol in an area under its national jurisdiction in respect to transboundary movements for which it is the State of export, it has to notify the Depositary of such decision. 

(c)
Other information

Article 3 (2): The Protocol applies to incidents occurring during a transboundary movement of hazardous wastes and their disposal from the point where the wastes are loaded on the means of transport in an area under the national jurisdiction of a State of export.  For the following listed operations (typical recycling operations) the Protocol applies until the completion of the subsequent disposal operation specified in D1 to D12 and R1 to R11 of Annex IV to the Convention:

D13 
Blending or mixing prior to submission to any of the operations in Section A,

D14
Repackaging prior to submission to any of the operations in Section A;

D15
Storage pending any of the operations in Section A;

R12
Exchange of wastes for submission to any of the operations numbered R1-R11;

R13
Accumulation of material intended for any operation in Section B.

For disposal operations other than those listed above, the Protocol applies until the time at which the notification of completion of disposal pursuant to Article 6(9) of the Basel Convention has occurred, or where such notification has not been made, until completion of disposal has occurred

Article 3 (3) (a) and (b): The Protocol only applies in respect of incidents arising in the national jurisdictions of Parties to the Protocol; not to Parties to the Basel Convention which have not adhered to the Protocol. If an incident occurs during a transboundary movement between two States of which only one is a Party to the Protocol:

In the case of only the State of import being a Party, the Protocol applies only from the moment the disposer takes possession of the wastes;

In the case of only the State of export being a Party, the Protocol applies only until the disposer takes possession of the wastes.

Article 3 (6) (b): The Protocol will apply to wastes that are not listed in Annex I to the Convention, but which are defined as, or are considered to be, hazardous wastes by the domestic legislation of the Party of export, import or transit, only if that Party has transmitted a notification of its national definition in accordance with Article 3 of the Basel Convention and the damage arises in an area under the national jurisdiction of a State that has notified that it considers those wastes to be hazardous pursuant to Article 3. Information transmitted pursuant to the annual reporting obligations under Article 13(3) does not fulfil the reporting obligation under Article 3 of the Convention. Notifications of national definitions transmitted in accordance with Article 3 of the Basel Convention may be found on the Basel Convention website (www.basel.int)
Article 3 (7): Agreements or arrangements under Article 11 of the Convention are agreements or arrangements regarding transboundary movements of hazardous wastes or other wastes with Parties or non-Parties. Such agreements or arrangements are permitted under Article 11.1 of the Convention provided that they do not derogate from the environmentally sound management of hazardous wastes and other wastes as required by the Convention, and stipulate provisions that are not less environmentally sound than those provided for by the Convention. Article 11.2 agreements or arrangements are permitted under the Convention provided that such agreements are compatible with the environmentally sound management of hazardous wastes and other wastes as required by the Convention. These agreements or arrangements address the transboundary movement of wastes but not necessarily the liability for damage arising from an incident occurring during a transboundary movement of wastes.

Parties are required to notify the Secretariat of any bilateral, multilateral or regional agreements or arrangements that they have entered into according to Article 11 of the Convention and those which they have entered into prior to the entry into force of this Convention for them. Article 11 agreements and arrangements that have been notified to the Secretariat may be found on the Basel Convention website (www.basel.int).
A Party to an agreement or arrangement under Article 11 of the Convention could decide to exclude the application of the Protocol to damage occurring in the frame of such agreement in areas under its national jurisdiction, if there exists another liability and compensation regime which meets the requirements of Article 3.7 (a) (ii).  This must have been notified to the Depositary, prior to an incident occurring.  In this case Parties must provide the Secretariat with a description of the applicable liability and compensation regime, which may not necessarily be a part of the Article 11 agreement or arrangement.  Thus, for example, the applicable liability regime may be a domestic legal mechanism.

Article 4:  Strict liability

(a)
Text of article

1.
The person who notifies in accordance with Article 6 of the Convention, shall be liable for damage until the disposer has taken possession of the hazardous wastes and other wastes. Thereafter the disposer shall be liable for damage. If the State of export is the notifier or if no notification has taken place, the exporter shall be liable for damage until the disposer has taken possession of the hazardous wastes and other wastes. With respect to Article 3, subparagraph 6 (b), of the Protocol, Article 6, paragraph 5, of the Convention shall apply mutatis mutandis. Thereafter the disposer shall be liable for damage.

2.
Without prejudice to paragraph 1, with respect to wastes under Article 1, subparagraph 1 (b), of the Convention that have been notified as hazardous by the State of import in accordance with Article 3 of the Convention but not by the State of export, the importer shall be liable until the disposer has taken possession of the wastes, if the State of import is the notifier or if no notification has taken place. Thereafter the disposer shall be liable for damage.

3.
Should the hazardous wastes and other wastes be re-imported in accordance with Article 8 of the Convention, the person who notified shall be liable for damage from the time the hazardous wastes leave the disposal site, until the wastes are taken into possession by the exporter, if applicable, or by the alternate disposer.

4.
Should the hazardous wastes and other wastes be re-imported under Article 9, subparagraph 2 (a), or Article 9, paragraph 4, of the Convention, subject to Article 3 of the Protocol, the person who re-imports shall be held liable for damage until the wastes are taken into possession by the exporter if applicable, or by the alternate disposer.

5.
No liability in accordance with this Article shall attach to the person referred to in paragraphs 1 and 2 of this Article, if that person proves that the damage was:

(a)
The result of an act of armed conflict, hostilities, civil war or insurrection;

(b)
The result of a natural phenomenon of exceptional, inevitable, unforeseeable and irresistible character;

(c)
Wholly the result of compliance with a compulsory measure of a public authority of the State where the damage occurred; or

(d)
Wholly the result of the wrongful intentional conduct of a third party, including the person who suffered the damage.

6.
If two or more persons are liable according to this Article, the claimant shall have the right to seek full compensation for the damage from any or all of the persons liable.

(b)
Are there special issues to be considered for implementation? 

The provision for strict liability will require implementation at a national level, unless the domestic law already contains provisions in this respect or considers the treaty, or this section of it, as self-executing. 

Parties should review their domestic provisions regarding liability of servants and agents to ascertain how these will operate in the context of this provision of the Protocol. 

(c)
Other information

The strict liability established in this Article sets up an automatic responsibility that is imposed without a finding of fault. As a result, the person that suffered the damage is not required to prove negligence or fault of the liable person;  the person that suffered the damage must only prove that s/he suffered damage and that this damage is the result of an incident that occurred during a transboundary movement of hazardous wastes or other waste and their disposal.

Pursuant to Article 12 of the Protocol, the strict liability is subject to minimum financial limits.  These minimum limits are set out in Annex B of the Protocol.   

Paragraph 5 establishes exceptions to the strict liability provided for in paragraphs 1 and 2. That is, the person who would otherwise be strictly liable can escape this liability if they can prove that the damage was caused by any of the four situations covered by paragraph 5 (a) to (d). Where the conditions of paragraph 5(a) to (d) are met, a Party may seek compensation from the Technical Cooperation Trust Fund pursuant to decision V/32. Requests for compensation may be made under Part 2 of the Interim Guidelines for the implementation of decision V/32, which will become operational upon entry into force of the Protocol. For further information, see Article 15 below, relating to financial mechanisms.

Another exception to strict liability is established in Article 6 (2) of the Protocol, that provides that any person in possession and/or control of hazardous wastes and other wastes for the sole purpose of taking preventive measures, is not subject to liability under the Protocol provided that this person acted reasonably and in accordance with any domestic law regarding preventive measures.

Finally, paragraph 6 imposes joint and several (solidary) liability in cases where several persons are strictly liable for the same damage.  This liability allows enforcement of the entire judgment against any one of the liable persons, or against all of them.  This liability is imposed without prejudice of the right of recourse that each liable person has against the other liable person(s) pursuant to Article 8 (1) (a).

(d)
Examples

Article 4 (1): During a transboundary movement of hazardous wastes from a Contracting Party to another Contracting Party, damage results when a lorry carrying the waste overturns on its way to the disposal site, but before the disposer has taken possession of the wastes.  The generator who had made the notification is strictly liable for the damage caused regardless of whether the accident was his fault or not.  If the accident had occurred within the disposal site, once the disposer has taken possession of the wastes, the disposer would be strictly liable for the damage. In both cases, the plaintiff only needs to prove that s/he suffered damage that was the result of the above incident.

Article 4 (2): Where the wastes are regarded as hazardous and subject to the Basel Convention controls only in the State of import, and this has been properly notified pursuant to Article 3 of the Convention, if an incident results in damage during a transboundary movement before the disposer has taken possession of the wastes, the importer of the wastes is strictly liable. This is because the wastes are not considered as hazardous by the State of export and, therefore, the wastes do not come under the control system of the Basel Convention or the Protocol for the State of export. 

Article 4 (3): Article 8 of the Basel Convention establishes a duty to re-import where a transboundary movement, to which the consent of the States concerned has been given, could not be completed in accordance with the terms of the contract. If an incident resulting in damage should occur during the re-importation process, but before the exporter or alternate disposer has taken possession of the wastes, the original notifier of the transboundary movement is strictly liable for the damage caused.

Article 4 (4): Article 9(2)(a) places a duty on the State of export to ensure that wastes are taken back where there has been illegal traffic because of the conduct of the exporter or generator. Article 9(4) similarly places an obligation on the Parties concerned in the case of illegal traffic where it is not possible to assign the responsibility for the illegal traffic on the generator, exporter, importer or disposer. Thus, for example, if a company exports wastes from State A to State B deliberately without seeking the consent of State B, this is a case of illegal traffic because of the conduct of the exporting company.  State A is required to ensure that the exporting company takes back the wastes and, if it is unable to do this, the State of export is itself obliged to take back the wastes. If an incident resulting in damage should occur during the re-importation process, the exporting company, or State A, is strictly liable in respect of any damage caused.  

Article 4 (5) (a): During a transboundary movement of hazardous wastes from country A to country B, the revolutionary forces engaged in a civil war sink the ship in the harbour of country B that is carrying wastes before the disposer has taken possession of the wastes. As a result, the wastes pollute the harbour.  In order to avoid strict liability, the exporter who made the notification pursuant to Article 6 of the Convention, must prove that the damage resulted from an act of armed conflict, hostilities, civil war or insurrection.  

Article 4 (5) (b): Wastes that were loaded into containers, and were in the possession of the disposer, are discharged during a transboundary movement and pollute a cornfield following an earthquake. In order to avoid strict liability, the disposer must prove that the damage resulted from a natural phenomenon of exceptional, inevitable, unforeseeable and irresistible character.

Article 4 (5) (c): A local authority requires a transporter to store the wastes on a specific location in order to check formalities. When the wastes are in the instructed site, a leak of a water pipe on the site leads to damage to the surrounding countryside. The exporter can avoid strict liability for damage occurring to the countryside as it is wholly the result of his compliance with a compulsory measure of a public authority of the State where the damage occurred.
Article 4 (5) (d): An exporter engages a truck driver to transport obsolete pesticides to a site of disposal pursuant to the requirements established in the Basel Convention. The exporter has stated to the truck driver that the wastes must be transported in conformity with recognized international rules on pakaging, labelling and transport. However, without the knowledge of the exporter and in order to reduce the costs, the truck driver unloads the wastes from the containers into a truck that does not conform with internationally recognized rules. During the transboundary movement, the pesticides leak from the truck causing damage. In order to avoid strict liability, the exporter must prove that the damage wholly resulted from the intentional wrongful conduct of the truck driver.

Article 4 (6): Mr. Smith and Mr. Clark submit a notification of  a transboundary movement of wastes.  During the movement, damage is caused to a wetland due to an incident.  The plaintiff has three options with respect to whom to claim against: 1) to  submit a claim and seek full compensation from  Mr. Smith;  2) to  submit a claim and seek full compensation  from Mr. Clark; and  3) to  submit a claim and seek full compensation from both of them.  Mr. Smith and Mr. Clark are strictly responsible for the totality of the  damage suffered by the plaintiff.  The above is without prejudice of the right of recourse that each liable person has against the other liable person, as established by Article 8 (1) (a) of the Protocol.

Article 5:  Fault based liability

(a)
Text of article 

Without prejudice to Article 4, any person shall be liable for damage caused or contributed to by his lack of compliance with the provisions implementing the Convention or by his wrongful intentional, reckless or negligent acts or omissions. This Article shall not affect the domestic law of the Contracting Parties governing liability of servants and agents.

(b)
Are there special issues to be considered for implementation?

The provision for fault based liability will require implementation at a national level, unless the domestic law already contains provisions in this respect or considers the treaty, or this section of it, as self-executing. 

Parties should review their domestic provisions regarding liability of servants and agents to ascertain how these will operate in the context of this provision of the Protocol. 

(c)
Other information

This liability is based on some degree of blameworthiness of the liable person, and results from an error or defect of judgement or of conduct, a deviation from prudence or duty resulting from inattention, incapacity, perversity, bad faith, or mismanagement. 

It should be noted that, pursuant to Article 12 (2) of the Protocol, the financial consequences of the liability under article 5 is unlimited.

It is also worth noting that there will be cases in which both strict and fault based liability may be established.  That is, cases where one or more persons are strictly liable pursuant to Article 4 of the Protocol and one or more persons are fault based liable pursuant to Article 5.  In such cases, the person that has suffered the damage can choose against whom to submit a claim.  This decision will obviously depend on which option offers the claimant the best probabilities to receive full compensation. Pursuing the person strictly liable has the advantage that there is no requirement to prove fault and the person had to be covered by insurance or some form of financial guarantee pursuant to Article 14 of the Protocol. However, this coverage might be limited by domestic legislation pursuant to paragraph 1 of Annex B to the Protocol, as long as it respects the minimum limits set up by paragraph 2.  On the other hand, fault based liability has the advantage that it is unlimited, but there may be no insurance or other form of financial coverage, and the fault of the liable person must be proved.

An exception to liability is established in Article 6 (2) of the Protocol, that provides that any person in possession and/or control of hazardous wastes and other wastes for the sole purpose of taking preventive measures, is not subject to liability under the Protocol provided that this person acted reasonably and in accordance with any domestic law regarding preventive measures.

(d)
Example

A lorry, which is transporting hazardous waste imported from the territory of one Contracting Party to that of another Contracting Party, overturns as a result of a driving error caused by the negligent act of the driver. The accident damages the crops in a farmer’s field. The farmer who suffered the damage has two options with respect to whom to claim against. He can either claim against the notifier, who is strictly liable for the damage under Article 4, or claim against the driver or the owner of the lorry, who is liable under Article 5. 

Article 6:  Preventive measures

(a)
Text of article

1.
Subject to any requirement of domestic law any person in operational control of hazardous wastes and other wastes at the time of an incident shall take all reasonable measures to mitigate damage arising therefrom.

2.
Notwithstanding any other provision in the Protocol, any person in possession and/or control of hazardous wastes and other wastes for the sole purpose of taking preventive measures, provided that this person acted reasonably and in accordance with any domestic law regarding preventive measures, is not thereby subject to liability under the Protocol.

(b)
Are there special issues to be considered for implementation? 

The obligation to mitigate the damage, and the definition of the scope of that obligation, will require implementation at a national level, unless the domestic law already contains provisions in this respect or considers the treaty, or this section of it, as self-executing. 

Parties may wish to review their domestic laws regarding preventive measures to confirm which actions are excluded from liability under article 6 (2) of the Protocol. 

(c)
Implementation (practical aspects)

Parties may wish to seek technical and scientific guidance as to the reasonable measures that may be taken to mitigate damage.

(d)
Other information

Article 2 (e) defines preventive measures as any reasonable measures taken by any person in response to an incident, to prevent, minimize, or mitigate loss or damage, or to effect environmental clean-up.

Article 6 (2) establishes an exception to strict liability in addition to those established in Article 4 (5). It also establishes an exception to fault-based liability.  According to this Article, the liable person will have to prove that s/he was in possession and/or control of the hazardous wastes and other wastes for the sole purpose of taking preventive measures and that s/he acted reasonably and in accordance with any domestic law regarding preventive measures, in order to be exempted from liability.

(e)
Example

During a transboundary movement of hazardous wastes, damage results when a lorry carrying the waste overturns into a river on its way to the disposal site.  The waste threatens to contaminate the fresh water supply of a village. The person in operational control of hazardous wastes and other wastes at the time of the incident is required to take all reasonable measures to mitigate damage arising therefrom.  

Article 7:  Combined cause of the damage

(a) Text of article

1.
Where damage is caused by wastes covered by the Protocol and wastes not covered by the Protocol, a person otherwise liable shall only be liable according to the Protocol in proportion to the contribution made by the wastes covered by the Protocol to the damage.

2.
The proportion of the contribution to the damage of the wastes referred to in paragraph 1 shall be determined with regard to the volume and properties of the wastes involved, and the type of damage occurring.

3.
In respect of damage where it is not possible to distinguish between the contribution made by wastes covered by the Protocol and wastes not covered by the Protocol, all damage shall be considered to be covered by the Protocol.

(b)
Are there special issues to be considered for implementation? 

Specific rules on apportionment of the contribution to the damage will require implementation at a national level, unless the domestic law already contains provisions in this respect or considers the treaty, or this section of it, as self-executing. 

(c)
Implementation (practical aspects)

Parties may wish to ensure that the domestic courts are provided with training or technical support to analyse and determine the proportion of damage caused by wastes covered by the Protocol to address circumstances where there is a combined cause of damage.

(d)
Example

During a transboundary movement of hazardous wastes from a Contracting Party to another Contracting Party following the Basel Convention procedures, the ship that carried the wastes dumps into a river wastes that derive from the normal operations of the ship as well as part of the wastes carried causing damage to a wetland nearby.  The wastes that derive from the normal operations of a ship are excluded from the scope of the Convention pursuant to Article 1 (4) of the Convention and, therefore, are not “hazardous wastes and other wastes” for the purposes of the Protocol according to Article 2 (2) (b) of the Protocol.  The notifier is strictly liable only for the proportion of the damage caused by the wastes covered by the Basel Convention.  If taking into account the volume and properties of the wastes involved and the type of damage suffered, it is possible to determine that the wastes covered by the Basel Convention caused 70 per cent of the damage, the notifier will be liable only for this 70 per cent of the damage under the Protocol.  However, if it is not possible to distinguish between the percentage of the contribution made by the wastes covered by the Convention and the wastes not covered by the Convention, then the notifier will be liable for the totality of the damage suffered, pursuant to paragraph 3 above.
Article 8:  Right of recourse  

(a)
Text of article

1.
Any person liable under the Protocol shall be entitled to a right of recourse in accordance with the rules of procedure of the competent court:


(a)
Against any other person also liable under the Protocol; and


(b)
As expressly provided for in contractual arrangements.

2.
Nothing in the Protocol shall prejudice any rights of recourse to which the person liable might be entitled pursuant to the law of the competent court.

(b)
Are there special issues to be considered for implementation? 

No additional action needs to be taken by a Party beyond ensuring that there is a court competent to hear a suit brought by a person liable under the Protocol. The normal domestic rules of procedure of the competent court apply. 
(c)
Other information

This right of recourse is mainly relevant for two scenarios:

Scenario 1. When two or more persons are liable according to Article 4 of the Protocol, the claimant has the right to seek full compensation for the damage from any or all of the persons liable (Art. 4 (6)). Here it is evident that if the claimant had received full compensation from one of several liable persons, the person who paid for all of the damage will use the right of recourse against the other remaining persons liable under article 4 of the Protocol in order to recover a part of the compensation paid.

Scenario 2: For the same damage one person is strictly liable according to Article 4 of the Protocol and one person is liable on the basis of fault according to Article 5 of the Protocol. The claimant seeks and gets full compensation from the strictly liable person. Afterwards the strictly liable person is entitled to use his right of recourse against the fault-based liable person.

(d)
Examples

Article 8 (1) (a): Mr. Smith and Mr. Clark submit a notification of a transboundary movement of wastes.  During the movement, damage is caused to a wetland due to an incident.  Both Mr. Smith and Mr. Clark are  strictly liable pursuant to Article 4 (1) of the Protocol. The plaintiff submits a claim and seeks full compensation from  Mr. Smith.  Mr. Smith provides full compensation to the claimant. Mr. Smith can exercise his right of recourse against Mr. Clark to recover part of the compensation paid.

Article 8 (1) (b): Damage is caused to property as a result of an incident during a transboundary movement of hazardous wastes.  The exporter, who was the notifier, has a contractual agreement with the carrier according to which the carrier is responsible for any damage caused during the movement.  The person that suffered the damage presents a claim against the notifier.  The notifier, who is strictly liable according to the Protocol, provides full compensation for the damage to the property to the claimant.  However, the notifier has a right of recourse against the carrier in accordance with the rules of procedure of the competent court based on the contractual agreement.

Article 9:  Contributory fault

(a)
Text of article

Compensation may be reduced or disallowed if the person who suffered the damage, or a person for whom he is responsible under the domestic law, by his own fault, has caused or contributed to the damage having regard to all circumstances.

(b)
Are there special issues to be considered for implementation? 

This provision will require implementation at a national level, unless the domestic law already contains provisions in this respect or considers the treaty, or this section of it, as self-executing.

(c)
Example

The carrier of corrosive wastes packed and transported them into containers that were inappropriate for this type of wastes, resulting in leakage during the transboundary movement that caused damage to the carrier’s ship.  Although the carrier suffered damage to property for which the notifier is strictly liable, compensation may be reduced or disallowed because the carrier by his own fault caused or contributed to the damage.  

Article 10:  Implementation

(a)
Text of article

1.
The Contracting Parties shall adopt the legislative, regulatory and administrative measures necessary to implement the Protocol.

2.
In order to promote transparency, Contracting Parties shall inform the Secretariat of measures to implement the Protocol, including any limits of liability established pursuant to paragraph 1 of Annex B.

3.
The provisions of the Protocol shall be applied without discrimination based on nationality, domicile or residence.

(b)
Are there special issues to be considered for implementation? 

In this chapter, special measures requiring domestic implementation are identified in the context of each article. As stated in the introduction, in a “monist” system, the Protocol may, without legislation, become part of domestic law once they have been concluded in accordance with the constitution and have entered into force for the State concerned. By contrast, in a “dualist” system, the rights and obligations created by the Protocol must be incorporated into domestic law through the promulgation of national legislation. For the specific requirements of each State, guidance should be sought from the Ministry of Justice or the Ministry of Foreign Affairs.  It is suggested that this issue should be considered during the internal consultations that take place when a State is considering whether or not to adhere to the Protocol.

(c)
Implementation (practical aspects)

Parties must inform the Secretariat of the legislative, regulatory and administrative measures that they have taken to implement the Protocol.

Article 11:  Conflicts with other liability and compensation agreements

(a)
Text of article

Whenever the provisions of the Protocol and the provisions of a bilateral, multilateral or regional agreement apply to liability and compensation for damage caused by an incident arising during the same portion of a transboundary movement, the Protocol shall not apply provided the other agreement is in force for the Party or Parties concerned and had been opened for signature when the Protocol was opened for signature, even if the agreement was amended afterwards.

(b)
Are there special issues to be considered for implementation? 

This provision will require implementation at a national level, unless the domestic law considers the treaty, or this section of it, as self-executing. 

(c)
Other information

The present Article must be clearly distinguished from Article 3(7)(a)(ii) of the Protocol.  While Article 11 of the Protocol is focused on agreements regarding liability and compensation (which were in force or open for signature when the Protocol was adopted), Article 3 (7) (a) (ii) of the Protocol addresses agreements and arrangements under Article 11 of the Convention regarding transboundary movements of hazardous wastes or other wastes in general (which could include agreements or arrangements that provide for liability and compensation). 

Article 12:  Financial limits

(a)
Text of article

1.
Financial limits for the liability under Article 4 of the Protocol are specified in Annex B to the Protocol. Such limits shall not include any interest or costs awarded by the competent court.

2.
There shall be no financial limit on liability under Article 5.

(b)
Are there special issues to be considered for implementation? 

Yes. See discussion of Annex B below.

(c)
Implementation (practical aspects)

See discussion of Annex B below.

(d)
Other information

It is significant that fault based liability under Article 5 is unlimited under the Protocol. 

The financial limits that are listed in Annex B of the Protocol are based on the weight of the shipments, rather than the hazardous qualities of the waste. This approach was criticised by several Parties to the Convention. Accordingly, Article 23 of the Protocol provided that the sixth meeting of the Conference of the Parties to the Basel Convention could amend the financial limits established in paragraph 2 of Annex B, and such amendment could be made prior to entry into force of the Protocol.  However, the sixth meeting of the Conference of the Parties did not amend Article 23.

Article 13:  Time limit of liability

(a)
Text of article

1.
Claims for compensation under the Protocol shall not be admissible unless they are brought within ten years from the date of the incident.

2.
Claims for compensation under the Protocol shall not be admissible unless they are brought within five years from the date the claimant knew or ought reasonably to have known of the damage provided that the time limits established pursuant to paragraph 1 of this Article are not exceeded.

3.
Where the incident consists of a series of occurrences having the same origin, time limits established pursuant to this Article shall run from the date of the last of such occurrences. Where the incident consists of a continuous occurrence, such time limits shall run from the end of that continuous occurrence.

(b)
Are there special issues to be considered for implementation? 

This provision will require implementation at a national level, unless the domestic law considers the Protocol, or this section of it, as self-executing. 

(c)
Implementation (practical aspects)

The Protocol doesn’t foresee a harmonisation between domestic and international law. Different time limits under different regimes (international and domestic) are possible. The time limits provided by the Protocol apply only to proceedings brought under the Protocol and will not require amendment of other limitation periods that may exist domestically for claims for damage. In this respect, the Protocol sets its own limitation periods and is not reliant on domestic limitation rules. 

(d)
Other information

A claim made under the Protocol must be brought within ten years from the date of the incident. This limitation period is restricted by paragraph 2 insofar as the claimant must bring a claim within five years from the time s/he knew or ought reasonably to have known of the damage, i.e. a claimant should not wait for nine years to bring a claim if s/he knew of the damage two years from the date of the incident. In addition, a claimant cannot bring a claim under the Protocol within five years from the date that s/he knew or ought reasonably to have known of the damage if that would exceed the ten-year limit provided in paragraph 1. 

(e)
Example

An incident occurs during a transboundary movement that takes place in January 2005, resulting in a spillage of hazardous wastes in a field where crops are growing. The effects of the wastes only gradually become apparent and, eventually, it is clear that the spillage has affected the productivity of the field. The farmer must make a claim in respect of this damage before January 2016. In addition, if the effects of the waste became apparent in March 2005, the farmer should not wait to bring a claim until October 2015 as this would be more than five years from the time when the farmer should reasonably have known of the damage.

Article 14:  Insurance and other financial guarantees

(a)
Text of article

1.
The persons liable under Article 4 shall establish and maintain during the period of the time limit of liability, insurance, bonds or other financial guarantees covering their liability under Article 4 of the Protocol for amounts not less than the minimum limits specified in paragraph 2 of Annex B. States may fulfil their obligation under this paragraph by a declaration of self-insurance. Nothing in this paragraph shall prevent the use of deductibles or co-payments as between the insurer and the insured, but the failure of the insured to pay any deductible or co-payment shall not be a defence against the person who has suffered the damage.

2.
With regard to the liability of the notifier, or exporter under Article 4, paragraph 1, or of the importer under Article 4, paragraph 2, insurance, bonds or other financial guarantees referred to in paragraph 1 of this Article shall only be drawn upon in order to provide compensation for damage covered by Article 2 of the Protocol.

3.
A document reflecting the coverage of the liability of the notifier or exporter under Article 4, paragraph 1, or of the importer under Article 4, paragraph 2, of the Protocol shall accompany the notification referred to in Article 6 of the Convention. Proof of coverage of the liability of the disposer shall be delivered to the competent authorities of the State of import.

4.
Any claim under the Protocol may be asserted directly against any person providing insurance, bonds or other financial guarantees. The insurer or the person providing the financial guarantee shall have the right to require the person liable under Article 4 to be joined in the proceedings. Insurers and persons providing financial guarantees may invoke the defences which the person liable under Article 4 would be entitled to invoke.

5.
Notwithstanding paragraph 4, a Contracting Party shall, by notification to the Depositary at the time of signature, ratification, or approval of, or accession to the Protocol, indicate if it does not provide for a right to bring a direct action pursuant to paragraph 4. The Secretariat shall maintain a record of the Contracting Parties who have given notification pursuant to this paragraph.

(b)
Are there special issues to be considered for implementation? 

The obligation to establish and maintain insurance, bonds or other financial guarantees will require implementation at a national level, unless the domestic law considers the treaty, or this section of it, as self-executing.

States may wish to consult domestic insurance and financial institutions as to the availability of the relevant coverage.

(c)
Implementation (practical aspects) 

Article 14 (3) will require the establishment of a regulatory mechanism for the verification that a document reflecting the coverage of the liability accompanies the notification made under Article 6 of the Basel Convention. The Competent Authority must be instructed to ensure that the document reflecting coverage accompanies the notification.

(d)
Other information

Article 14 (4) and (5): If a Party chooses to exclude the right to claim directly against the person providing the insurance or financial guarantee, it must decide this at the time of signature, ratification, approval, or accession to the Protocol. This decision must be indicated in the notification to the Depositary. While there is no specific requirement to notify the Secretariat of this decision, as the Secretariat will maintain the record of such notifications, it would be useful if this information were also transmitted to the Secretariat.

Article 15:  Financial mechanism

(a)
Text of article

1.
Where compensation under the Protocol does not cover the costs of damage, additional and supplementary measures aimed at ensuring adequate and prompt compensation may be taken using existing mechanisms.

2.
The Meeting of the Parties shall keep under review the need for and possibility of improving existing mechanisms or establishing a new mechanism.

(b)
Are there special issues to be considered for implementation? 

No.

(c)
Other information

Article 15 refers to financial mechanisms under the Basel Convention and its Protocols, not domestic mechanisms.

By decision V/32 (Enlargement of the scope of the technical co-operation trust fund), the Conference of the Parties to the Convention at its fifth meeting, decided to enlarge the scope of the Technical Co-operation Trust Fund of the Basel Convention to, inter alia, assist the Contracting Parties which are developing countries or countries with economies in transition in cases of emergency with technical assistance and to provide compensation for damage resulting from incidents arising from transboundary movements of hazardous wastes and other wastes and their disposal, upon entry into force of the Protocol. By decision VI/14, the sixth meeting of the Conference of the Parties to the Convention adopted the Interim Guidelines for the implementation of Decision V/32.

Part 2 of the Guidelines (entitled “Compensation for damage to and reinstatement of the environment”) is relevant in the context of article 15 of the Protocol. Part 2 makes provision for compensation to Parties to the Protocol which are developing countries, or countries with economies in transition, where compensation and reinstatement is not adequately covered by the Protocol. Compensation may be sought when the person who would otherwise be strictly liable has established that one of the exceptions under Article 4(5) of the Protocol applies, or the liable person is financially unable to meet the obligations under the Protocol. Compensation from the Fund may be paid for damage to and reinstatement of the environment up to the limits provided for in Annex B to the Protocol. The means by which a request should be made, and the matters that should be addressed in a request, are addressed in detail in the Guidelines. Part 2 of the Guidelines will become operational on the date that the Protocol enters into force.
Article 16:  State responsibility

(a)
Text of article

The Protocol shall not affect the rights and obligations of the Contracting Parties under the rules of general international law with respect to State responsibility.

(b)
Are there special issues to be considered for implementation? 

No.

(c)
Other information

During the negotiations of the expert group, a number of States wished to introduce rules on State responsibility into the Protocol. In view of the difficulties faced in formulating such rules, the experts agreed to the current text. Accordingly, the rules of general international law with respect to State responsibility will not be affected by the Protocol.

Article 17:  Competent courts

(a)
Text of article

1.
Claims for compensation under the Protocol may be brought in the courts of a Contracting Party only where either:


(a)
The damage was suffered; or


(b)
The incident occurred; or


(c)
The defendant has his habitual residence, or has his principal place of business.

2.
Each Contracting Party shall ensure that its courts possess the necessary competence to entertain such claims for compensation.

(b)
Are there special issues to be considered for implementation? 

Parties must ensure the existence of the necessary (procedural) legal framework in the domestic law, so that the courts possess the necessary competence to entertain claims brought under the Protocol.

(c)
Implementation (practical aspects)

Parties may wish to organise training programmes for the judiciary, other members of the legal profession, and those who would be charged with investigating an incident, to ensure they have the requisite knowledge to apply the Protocol or the relevant domestic implementing legislation. Such entities must also be aware that the claims brought under the terms of the Protocol may only be based upon the jurisdictional grounds stated in Article 17(1); claims asserting jurisdiction on other grounds may not be based upon the Protocol.

Article 18:  Related actions

(a)
Text of article

1.
Where related actions are brought in the courts of different Parties, any court other than the court first seized may, while the actions are pending at first instance, stay its proceedings.

2.
A court may, on the application of one of the Parties, decline jurisdiction if the law of that court permits the consolidation of related actions and another court has jurisdiction over both actions.

3.
For the purpose of this Article, actions are deemed to be related where they are so closely connected that it is expedient to hear and determine them together to avoid the risk of irreconcilable judgements resulting from separate proceedings.

(b)
Are there special issues to be considered for implementation?

The provision will require implementation at a national level, unless the domestic law already contains provisions in this respect or considers the treaty, or this section of it, as self-executing.

Article 19:  Applicable Law

(a)
Text of article

All matters of substance or procedure regarding claims before the competent court which are not specifically regulated in the Protocol shall be governed by the law of that court including any rules of such law relating to conflict of laws.

(b)
Are there special issues to be considered for implementation? 

No.

Article 20:  Relation between the Protocol and the law of the competent court  

(a)
Text of article

1.
Subject to paragraph 2, nothing in the Protocol shall be construed as limiting or derogating from any rights of persons who have suffered damage, or as limiting the protection or reinstatement of the environment which may be provided under domestic law.

2.
No claims for compensation for damage based on the strict liability of the notifier or the exporter liable under Article 4, paragraph 1, or the importer liable under Article 4, paragraph 2, of the Protocol, shall be made otherwise than in accordance with the Protocol.

(b)
Are there special issues to be considered for implementation?

No.

(c)
Other information

Pursuant to paragraph 1 of Article 20, claims may be brought within the jurisdiction of a Contracting Party, under the provisions of, or giving effect to, the Protocol, as well as under other provisions of domestic law. However, claims based on the strict liability under Article 4 of the Protocol, can only be made in accordance with the Protocol in line with paragraph 2. This is a particularly important consideration where the question of financial and time limits may be at issue in a particular case. 

Article 21:  Mutual recognition and enforcement of judgements

(a)
Text of article

1.
Any judgement of a court having jurisdiction in accordance with Article 17 of the Protocol, which is enforceable in the State of origin and is no longer subject to ordinary forms of review, shall be recognized in any Contracting Party as soon as the formalities required in that Party have been completed, except:


(a)
Where the judgement was obtained by fraud;


(b)
Where the defendant was not given reasonable notice and a fair opportunity to present his case;


(c)
Where the judgement is irreconcilable with an earlier judgement validly pronounced in another Contracting Party with regard to the same cause of action and the same parties; or


(d)
Where the judgement is contrary to the public policy of the Contracting Party in which its recognition is sought.

2.
A judgement recognized under paragraph 1 of this Article shall be enforceable in each Contracting Party as soon as the formalities required in that Party have been completed. The formalities shall not permit the merits of the case to be re-opened.

3.
The provisions of paragraphs 1 and 2 of this article shall not apply between Contracting Parties that are Parties to an agreement or arrangement in force on mutual recognition and enforcement of judgments under which the judgment would be recognizable and enforceable.

(b)
Are there special issues to be considered for implementation? 

The provision will require implementation at a national level, unless the domestic law already contains provisions in this respect or considers the treaty, or this section of it, as self-executing.

Where there is an existing agreement or arrangement between the Parties concerned relating to the mutual recognition and enforcement of judgments, paragraphs 1 and 2 do not require implementation; the existing agreements or arrangements will continue to operate.

Article 22:  Relationship of the Protocol with the Basel Convention 

(a)
Text of article

Except as otherwise provided in the Protocol, the provisions of the Convention relating to its Protocols shall apply to the Protocol.

(b)
Are there special issues to be considered for implementation? 

No.

(c)
Other information

Article 15 (5) (d) of the Basel Convention permits the Conference of the Parties to consider and adopt protocols as required.  Moreover, Article 12 of the Convention stipulates that the Parties shall co-operate with a view to adopting, as soon as practicable, a protocol setting out appropriate rules and procedures in the field of liability and compensation for damage resulting from the transboundary movement and disposal of hazardous wastes and other wastes. At the fifth Conference of the Parties to the Convention, all the Parties of the Convention unanimously adopted the Protocol.

The Protocol makes no provision for amendment of its provisions. Accordingly, Article 17 of the Convention, which sets out the procedure for amendments to the Convention and its protocols, applies to amendments to the Protocol. According to paragraph 1, any Party to a protocol may propose amendments to that protocol, taking due account, among other things, of relevant scientific and technical considerations.  Amendments to any protocol shall be adopted at a meeting of the Parties to the protocol in question in accordance with Article 17 (2).  The text of any proposed amendment, except as may otherwise be provided in the protocol, shall be communicated to the Parties by the Secretariat at least six months before the meeting at which it is proposed for adoption.  The Secretariat shall also communicate proposed amendments to the Signatories to the Protocol for information.  Article 17 (4) of the Convention stipulates that instruments of ratification, approval, formal confirmation or acceptance of amendments must be deposited with the Depositary (the Secretary-General of the United Nations). In the case of a Protocol, amendments enter into force between Parties having accepted them on the ninetieth day after the receipt by the Depositary of instruments of ratification, approval, formal confirmation or acceptance from at least two thirds of the Parties to the protocol concerned who accepted them. Amendments enter into force for any other Party on the ninetieth day after that Party deposits its instrument of ratification, approval, formal confirmation or acceptance of the amendments. For further information regarding the deposit of instruments of ratification, see the Treaty Handbook on the website of the Treaty Section of the Office of Legal Affairs of the United Nations (http://untreaty.un.org/English/TreatyHandbook/hbframeset.htm).

Article 18 of the Convention establishes the procedure for adoption and amendment of annexes to protocols. Annexes are adopted in the same way as amendments. However, annexes become effective on the expiry of six months from the date of circulation of a communication of the adoption of the annex by the depositary; formal ratification, acceptance or approval is not required. Parties that do not wish to accept an annex must notify the Depositary within six months of the date of the Depositary’s communication of adoption.

In case of a dispute between Parties as to the interpretation or application of, or compliance with, any protocol, Parties shall seek a settlement of the dispute through negotiation or any other peaceful means of their own choice pursuant to Article 20 of the Convention.

Article 23:  Amendment of Annex B

(a)
Text of article

1.
At its sixth meeting, the Conference of the Parties to the Basel Convention may amend paragraph 2 of Annex B following the procedure set out in Article 18 of the Basel Convention.

2.
Such an amendment may be made before the Protocol enters into force.

(b)
Are there special issues to be considered for implementation? 

No.

(c)
Other information

The financial limits that are listed in paragraph 2 of Annex B of the Protocol are based on the weight of the shipments, rather than the hazardous qualities of the waste.  This approach was criticised by several Parties to the Convention. Accordingly, Article 23 of the Protocol provided that the sixth meeting of the Conference of the Parties to the Basel Convention could amend the financial limits established in paragraph 2 of Annex B, and such amendment could be made prior to entry into force of the Protocol.  However, the sixth meeting of the Conference of the Parties did not amend Article 23.

Articles 24 to 33: Final clauses

No article-by-article review of the final clauses is contained here because they are mainly standard final treaty clauses (signature, ratification, entry into force, etc.) and do not relate to the implementation of the Protocol at the domestic level.

It is to be noted, however, that Article 24 provides for a Meeting of the Parties to the Protocol that is separate and distinct from the Conference of the Parties to the Basel Convention and is limited to Parties to the Protocol.  The Meeting of the Parties shall be convened in conjunction with the Conference of the Parties to the Basel Convention.

Article 25 sets forth Secretariat functions for the Protocol and confirms that these shall be carried out by the Secretariat of the Basel Convention.

By Article 30 of the Protocol, no reservations may be made to the Protocol.

Annex A: List of States of Transit as referred to in Article 3, subparagraph 3 (d)

(a)
Text of Annex

	1.
Antigua and Barbuda
	21.
Micronesia (Federated States of)

	2.
Bahamas
	22.
Nauru

	3.
Bahrain
	23.
Netherlands, on behalf of Aruba, and the Netherlands  Antilles

	4.
Barbados
	24.
New Zealand, on behalf of Tokelau

	5.
Cape Verde
	25.
Niue

	6.
Comoros
	26.
Palau

	7.
Cook Islands
	27.
Papua New Guinea

	8.
Cuba
	28.
Samoa

	9.
Cyprus
	29.
Sao Tome and Principe

	10.
Dominica
	30.
Seychelles

	11.
Dominican Republic
	31.
Singapore

	12.
Fiji
	32.
Solomon Islands

	13.
Grenada
	33.
St. Lucia

	14.
Haiti
	34.
St. Kitts and Nevis

	15.
Jamaica
	35.
St. Vincent and the Grenadines

	16.
Kiribati
	36.
Tonga

	17.
Maldives
	37.
Trinidad and Tobago

	18.
Malta
	38.
Tuvalu

	19.
Marshall Islands
	39.
Vanuatu

	20.
Mauritius
	


(b)
Are there special issues to be considered for implementation? 

Article 3(3)(d) provides that the Protocol shall, in relation to rights under the Protocol, also apply to damage suffered in an area under the national jurisdiction of a State of transit which is not a Contracting Party provided that such State appears in Annex A and has acceded to a multilateral or regional agreement concerning transboundary movements of hazardous waste which is in force. 

The application of the Protocol to the States of transit listed in Annex A, regardless as to whether they are Contracting Parties, will require implementation at a national level, unless the domestic law considers the treaty, or this section of it, as self-executing.

Annex B: Financial limits

(a)
Text of Annex

1.
Financial limits for the liability under Article 4 of the Protocol shall be determined by domestic law. 

2. 
The limits of liability shall: 


(a)
For the notifier, exporter or importer, for any one incident, be not less than:

(i)
1 million units of account for shipments up to and including 5 tonnes;

(ii)
2 million units of account for shipments exceeding 5 tonnes, up to and including 25 tonnes;

(iii)
4 million units of account for shipments exceeding 25 tonnes, up to and including 50 tonnes;

(iv)
6 million units of account for shipments exceeding 50 tonnes, up to and including 1,000 tonnes;

(v)
10 million units of account for shipments exceeding 1,000 tonnes, up to and including 10,000 tonnes;

(vi)
Plus an additional 1,000 units of account for each additional tonne up to a maximum of 30 million units of account;


(b)
For the disposer, for any one incident, be not less than 2 million units of account for any one incident.

3.
The amounts referred to in paragraph 2 shall be reviewed by the Contracting Parties on a regular basis taking into account, inter alia, the potential risks posed to the environment by the movement of hazardous wastes and other wastes and their disposal, recycling, and the nature, quantity and hazardous properties of the wastes. 

(b)
Are there special issues to be considered for implementation? 

The financial limits for strict liability under article 4 of the Protocol shall be determined by domestic law. Therefore, the Parties will need to establish these limits.  However, these limits shall not be less then the levels set out in paragraph 2. Consequently, it is upon each Party to decide whether they adopt the limits listed in paragraph 2 or whether they fix the limits at a higher level.

It is important to note that the setting of higher limits in the domestic law is independent of the question of coverage of the limits of liability by insurance and other financial guarantees pursuant to Article 14 of the Protocol. Article 14 requires only the coverage of the amounts listed in Annex B as stated in Article 14 (1).

(c)
Implementation (practical aspects)

Parties to the Convention who wish to become Party to the Protocol should start a dialogue with the national insurance industry and with the financial sector to discuss the availability and conditions of insurance and other financial guarantees to cover the above liability. Based on this information, Parties can provide information and advise exporters and disposers accordingly, so that they are in a position to cover their liability should the Party ratify the Protocol. 

(d)
Other information

The current rate of one unit account to US$ may be found at www.imf.org/external/np/exr/facts/sdr.htm.

The provisions of the Protocol require that the liability for all types of damage identified in Article 2 be covered. These provisions do not distinguish between different kinds of damage nor indicate whether the liability for all kinds of damage have to be covered for the full amount of the limits. It appears that, regardless of whether the damage suffered is multiple (e.g. personal injury and damage to property), or whether a single type of damage is suffered, the same minimum amount of compensation provided for in Articles 12 and 14 will be available to the victim.

Furthermore, it is worth mentioning that, according to Article 14 (1) of the Protocol, the insurance, bonds or other financial guarantees covering the liability set up in Article 4 of the Protocol, shall be maintained during the period of the time limit of the liability, that is, ten or five years (Article 13 of the Protocol).

III.
Roles and responsibilities under the Protocol

16.
Parties to the Basel Convention intending to become Parties to the Protocol have to make the following decisions: 

· To become Party to the Protocol (Article 28) and, in jurisdictions where the treaty is not regarded as self-executing, the promulgation of national legislation giving effect to the Protocol provisions. 

· To incorporate into domestic law the limits of liability listed in Annex B or to increase them. 

· To consider whether to exclude the application of the Protocol in respect of all transboundary movements for which the Party is the state of export for such incidents which occur in an area under its national jurisdiction, as regards damage in an area of national jurisdiction (Article 3 (1)). The exclusion could make sense where a sufficient liability regime for the same categories of damage in domestic law is already in place. 
· To consider whether or not to apply the Protocol to damage due to an incident occurring during a transboundary movement of hazardous wastes and other wastes and their disposal pursuant to a bilateral, multilateral or regional arrangement concluded and notified in accordance with Article 11 of the Basel Convention (Article 3 (7) (a)). The application of the Protocol can be excluded when there exists an agreement or arrangement pursuant to article 11 of the Convention and the Parties to this agreement or arrangement provide (e.g. in their domestic law) for a liability and compensation regime, which fully meets or exceeds the objective of the Protocol (Article 3 (7) (a) (iii)).
· To determine at the time of signature, ratification, or approval of, or accession to the Protocol whether they do not wish to provide for a right to bring a direct action against any person providing insurance or a financial guarantee pursuant to article 14 paragraph 4 (Article 14 (5)). This decision should take into account the existing domestic legal system. If the domestic legal regime already provides for such a right, then the exclusion of (opting out from) the direct claim against the insurer or provider of the financial guarantee would not make sense.
· Parties might wish to make a declaration or statement, with a view to, inter alia, the harmonization of its laws and regulations, at the time of signature, ratification, or approval of, or accession to the Protocol in accordance with Article 30 (2) of the Protocol.
17.
When making these decisions, Parties should ensure that national consultations are undertaken with all relevant ministries and agencies that would be engaged in the implementation and enforcement of the provisions of the Protocol. These could include the ministries and agencies responsible for: environmental matters; health; foreign affairs; justice (including the judiciary); customs officers, police and other agencies engaged in investigation and enforcement, as well as monitoring of transboundary movements; laboratories and technical units. National providers of insurance coverage or financial guarantees should be consulted to identify mechanisms for meeting the requirements of Article 14. It may also be prudent to consult with private entities engaged in the export and import of wastes as to the most cost effective and efficient means by which the requirements of the Protocol could be met. With respect to legal matters, consultations with academics and professional legal bodies may provide useful insights.

IV.
Implementation checklist 

18.
According to Article 10, paragraph 1, of the Protocol, and taking into account the difference between the “dualist” and “monist” systems, the Contracting Parties shall adopt the legislative, regulatory and administrative measures necessary to implement the Protocol. These measures shall include: 

(i)
Establishment of a legal instrument to provide that a document reflecting the coverage of the liability of the notifier or exporter under article 4, paragraph 1, or of the importer under article 4 paragraph 2, of the Protocol will accompany the notification referred to in Article 6 of the Convention.

(ii)
Inform the Secretariat of measures taken to implement the Protocol, including any limits of liability established pursuant to paragraph 1 of Annex B.

(iii)
If needed, establishment of the necessary legal framework in the domestic law to ensure that the courts possess the necessary competence to entertain claims for compensation brought under the Protocol (Article 17 (2)).

(iv)
If desired, notification to the Depository about the exclusion of the application of the Protocol, in respect of all transboundary movements for which the Contracting Party is the State of export, for such incidents which occur in an area under its national jurisdiction with respect to damage in its area of national jurisdiction (Article 3 (1)).

(v)
If desired, notification to the Depository of the Article 11 agreement or arrangement and the non-application of the Protocol to any damage occurring in an area under its national jurisdiction due to an incident resulting from movements or disposals.

(vi)
Where appropriate, promulgation of a legal instrument (regulation, directive, decision) to fix the limits of liability pursuant to paragraph 1 of Annex B to the Protocol.

(vii)
Establishing mechanisms to ensure that members of the legal profession, the judiciary and courts are in a position to apply or give effect to the Protocol or the relevant domestic implementing legislation. Such mechanism could include the organisation of the necessary training programmes for the judiciary and the provision of appropriate technical support.

(viii)
Incorporate into domestic law the obligation of the person who notifies in accordance with Article 6 of the Convention (generator, exporter or importer) to establish and maintain during the period of the time limit of liability, insurance, bonds or other financial guarantees covering their liability under Article 4 of the Protocol for amounts not less than the minimum limits specified in paragraph 2 of Annex B (Article 14 (1)). It is also necessary to ensure that the coverage is maintained by the disposer for at least 10 years from the date of the completion of disposal and, by the notifier for at least 10 years from passing possession of the wastes to the disposer. 
(ix)
Incorporate into domestic law the obligation of the disposer to establish and maintain during the period of the time limit of liability, insurance, bonds or other financial guarantees covering their liability under article 4 of the Protocol for 2 million units of account (Article 4 (1); Annex B, paragraph 2 (b). 

(x)
Establishment of a mechanism to verify that a document reflecting the coverage of the liability of the notifier or exporter accompanies the notification referred to in Article 6 of the Convention (Article 14 (3)). 

(xi)
Incorporate into domestic law the obligation of the disposer to deliver the proof of coverage of the liability to the competent authorities of the State of import (Article 14 (3)).

19.
Finally, when developing the measures for implementation of the Protocol, Parties may wish to refer to their existing laws on, among other things, rules of procedure of the courts, limitation periods, rules regulating liability for acts of servants and agents, conflict of laws, mutual recognition and enforcement of judgments.

V.
Relationship between the Protocol and the Basel Convention

20.
According to the Convention, the State of export shall notify or shall require the generator or exporter to notify in writing through the channel of the competent authority of the States concerned of any proposed transboundary movement of hazardous wastes and other wastes (Article 6, paragraph 1, Convention).

21.
The Protocol requires that a document reflecting the coverage of the liability of the notifier or exporter shall accompany the notification referred to in Article 6 of the Convention. This is one of the most important links between the two instruments because it combines an obligation under the Convention with an obligation under the Protocol. 

22.
However it is also important to recall that the definitions of the terms contained in the Convention will also apply to the Protocol, unless expressly provided otherwise in the Protocol (Article 2 paragraph 1 Protocol).

________________________









� Resolution 3. 


� Decision I/5. The reports of the meetings of the ad hoc working group are available on the Basel Convention, under the rubric “meetings”.
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